Tuesday 
October  4,  1988 


Part  VI 

Environmental 
Protection  Agency 

40  CFR  Part  61 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS); 
Extension  of  Deadlines  Under  Standards 
for  Radon-222  Emissions  From  Licensed 
Uranium  Mill  Tailings;  Proposed 
Amendments  to  Rule 


39058 


Federal  Register  /  Vol.  53,  No.  192  /  Tuesday,  October  4,  1988  /  Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 

[FRL-3436-2] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS); 
Extension  of  Deadlines  Under 
Standards  for  Radon-222  Emissions 
From  Licensed  Uranium  Mill  Tailings 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  amendments  to  rule. 

summary:  This  notice  proposes  an 
extension  of  deadlines  for  application 
and  certiHcation  under  40  CFR  61.252(b) 
(1)  and  (c)  cmd  for  decision  by  the 
Administrator  on  an  application  under 
40  CFR  61.252(d)  or  (e).  These 
extensions  are  needed  to  provide 
additional  time  for  uranium  milling 
operators  to  decide  whether  or  not  to 
build  new  tailings  impoundments.  In 
addition,  they  will  give  EPA  more  time 
to  decide  whether  or  not  to  grant 
extensions  to  mill  owners,  lliese 
changes  postpone  these  decisions  until 
after  EPA  has  reexamined  and  possibly 
changed  its  present  mill  tailings 
NESHAP.  This  will  reduce  the 
regulatory  burden  on  industry  and  allow 
EPA  to  concentrate  its  resources  on  its 
efforts  to  reconsider  the  radionuclide 
NESHAPS. 

date:  The  period  for  public  comment 
will  end  November  3, 1988.  A  hearing 
will  be  held,  if  requested  by  the  public, 
during  the  comment  period. 

ADDRESSES:  Comments  should  be  sent 
to:  Central  Docket  Section  (LE-131),  U.S. 
Environmental  Protection  Agency,  401 M 
Street  SW.,  Washington,  DC  20460.  The 
decision-making  record  is  contained  in 
Docket  No.  A  79-11,  located  in  Room  4, 
South  Conference  Center  and  may  be 
inspected  between  8  a.m.  and  3  p.m., 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terrence  A.  McLaughlin,  Environmental 
Standards  Branch,  Criteria  and 
Standards  Division  (ANR-480),  Office  of 
Radiation  Programs,  U.S.  Environmental 
Protection  Agency,  Washington,  DC 
20460.  (202)  475-9610. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  24, 1986,  the  EPA 
promulgated  a  ffnal  rule  under  Section 
112  of  the  Clean  Air  Act  regulating 
Radon-222  emissions  from  licensed 
uranium  mill  processing  sites.  (51 FR 
34056,  September  24, 1986).  The  rule 
established  work  practices  for  new 


tailings  requiring  either  phased  or 
continuous  disposal. 

Phased  disposal  is  the  placement  of 
taiUngs  into  a  series  of  lined 
impoundments  not  larger  than  40  acres 
that  meet  the  requirements  of  40  CFR 
192.32(a).  The  40  CFR  192.32(a)  specifies 
procedures  to  prevent  the  migration  of 
wastes  out  of  &e  impoundment  and  into 
groundwater.  No  more  than  two 
impoundments  may  be  in  operation  at 
any  one  site  at  any  one  time. 

Continuous  disposal  is  a  method  in 
which,  on  a  continuous  basis,  tailings 
are  dewatered  soon  after  generation  and 
immediately  placed  in  disposal  areas 
and  covered.  No  more  than  10  acres  of 
tailings  may  be  uncovered  at  any  one 
time.  Reducing  radon  emissions  fix)m 
existing  uranium  mill  tailings  piles 
presents  a  more  difficiilt  problem  than 
new  mill  tailings  impoundments  due  to 
the  fact  that  many  of  the  existing  piles 
were  not  designed  to  protect  radon 
emissions.  After  examining  many 
regulatory  options,  EPA  determined  that 
the  proper  course  regarding  these  piles 
is  to  require  their  closure.  Therefore,  the 
rule  requires  that  the  disposal  of 
additional  tailings  on  existing  piles  must 
cease  6  years  after  the  promulgation  of 
the  rule  (or  not  later  than  December  31, 
1992). 

An  owner  may  apply  to  the 
Administrator  for  an  extension  to 
continue  to  use  an  existing  tailings  pile 
after  that  date,  and  the  Administrator 
has  9  months  from  the  date  of 
application  to  grant,  approve  with 
conditions,  or  deny  the  extension.  The 
rule  specifies  an  exception  for  existing 
tailings  piles  smaller  than  20  acres,  and 
for  piles  smaller  than  40  acres  that  are 
lined  in  accordance  with  40  CFR  192.32. 
The  40  CFR  61.252  paragraphs  (b)  &  (c) 
provide  that  by  September  1988,  owners 
of  existing  tailings  piles  must  either 
certify  to  the  Administrator  that  they  do 
not  intend  to  build  new  impoundments 
or  apply  for  approval  to  construct  a  new 
impoundment  under  40  CFR  61.07. 

In  November  1986,  petitions 
challenging  EPA’s  standard  for 
emissions  from  licensed  uranium  mill 
tailings  piles  were  filed  in  the  U.S. 
Circuit  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  by  the 
Environmental  Defense  Fund  (EDF)  and 
the  American  Mining  Congress  (AMC). 
On  July  28, 1987,  the  Court  remanded 
EPA’s  standards  for  Vinyl  Chloride, 
Natural  Resources  Defense  Council  v. 
EPA.  824  F.2d  1146  (D.C.  Cir.  1987)  (e/i 
banc]  in  a  manner  that  had  implications 
for  other  EPA  rulemakings  under  section 
112  of  the  Clean  Air  Act.  In  light  of  that 
decision,  EPA  concluded  that  the 
NESHAP  standard  for  uranium  mill 
tailings  at  licensed  sites  should  be 


reconsidered.  On  April  1, 1988,  EPA 
moved  for  a  voluntary  remand  of  the 
record.  In  its  motion,  EPA  stated  that  it 
would  proposed  modifying  the  existing 
standards  for  uraniiun  mill  processing 
sites  in  the  manner  proposed  today.  The 
standards  would  otherwise  remain  in 
effect  pending  completion  of  EPA’s 
rulemaking  proceeding.  On  August  3, 

1988,  the  Court  granted  EPA’s  motion, 

’The  proposed  changes  would  affect 
§  61.252  (b)(1),  (c),  and  (e).  Section 
61.252(b)(l]  describes  the  procedure 
imder  which  owners  may  continue  to 
place  new  tailings  on  existing  tailings 
piles,  while  they  build  new  tailings 
impoundments.  'The  current  deadline  for 
application  to  the  Administrator  for 
approval  under  this  section  is 
September  24, 1988.  Today’s  proposed 
amendments  would  extend  this  deadline 
to  December  31, 1989. 

Any  applications  received  before  this 
date  will  be  held  for  consideration  after 
EPA  completes  its  reconsideration  of  the 
standards.  Likewise,  EPA  proposes  to 
extend  the  certification  deadline 
specified  in  §  61.252(c)  imtil  December 
31, 1989,  for  owners  who  do  not  intend 
to  construct  new  impoundments. 
Furthermore,  EPA  proposes  that  the  9- 
month  time  period  in  which  the 
Administrator  must  grant,  approve  with 
conditions,  or  deny  an  application  for 
extension  to  continue  to  use  an  existing 
tailings  pile  under  §  61.252(e)  will  not 
begin  to  run  for  any  existing  or  future 
application  until  December  31, 1989,  or 
the  date  of  the  application,  whichever  is 
later. 

EPA  believes  these  proposed 
amendments  will  reduce  the  regulatory 
burden  on  industry  and  allow  EPA  to 
concentrate  its  resources  on  its  efforts  to 
reconsider  the  radionuclide  NESHAPS. 
’These  amendments  will  accomplish 
these  goals  without  increasing  radon 
emissions  from  the  mill  tailings  piles. 
’These  amendments  will  reduce 
industry’s  regulatory  burden,  because 
they  will  not  require  an  immediate 
decision  on  whether  or  not  to  build  new 
mill  tailing  impoundments. 

In  addition,  these  amendments  save 
time  and  resources  for  EPA  since  they 
allow  deferral  of  any  decision  on  an 
application  for  an  extension  to  continue 
to  operate  existing  tailing 
impoundments. 

Miscellaneous 
A.  Executive  Order  12291 

Under  Executive  Order  12291,  issued 
February  17, 1981,  EPA  must  judge 
whether  a  rule  is  a  “major  rule’’  and, 
therefore,  subject  to  the  requirement  of  a 
Regulatory  Impact  Analysis.  The  EPA 
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has  determined  that  this  rule  is  not  a 
major  rule  as  defined  in  section  1(b)  of 
the  Executive  Order,  because  the  annual 
effect  of  the  rule  on  the  economy  will  be 
less  than  $100  million  per  year.  Also,  it 
will  not  cause  a  major  increase  in  costs 
or  prices  for  any  geographic  region. 
Further,  it  will  not  result  in  any 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
the  United  States  enterprises  to  compete 
with  foreign  enterprises  in  domestic  or 
foreign  markets.  Under  Executive  Order 
12291,  this  rule  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review.  Any  comments  from 
0MB  to  EPA  and  any  response  to  those 
comments  are  included  in  the  docket. 

B.  Paperwork  Reduction  Act 

The  rule  does  not  impose  any 
reporting  or  recordkeeping  requirements 
on  operators  of  uranium  mills  and 
associated  tailings  piles. 

C.  Regulatory  Flexibility  Analysis 

Section  603  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603,  requires 
EPA  to  prepare  and  make  available  for 
comment  an  “initial  regulatory 
flexibility  analysis”  in  connection  with 
any  rulemaking  for  which  there  is  a 
statutory  requirement  that  a  general 
notice  of  proposed  rulemakiiig  be 
published. 

However,  section  604(b]  of  the 
Regulatory  Flexibility  Act  provides  that 
section  603  “shall  not  apply  to  any 
proposed  *  *  *  rule  if  the  head  of  the 
Agency  certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities.” 

The  EPA  believes  this  rule  will  have 
little  or  no  impact  on  small  businesses 
because  the  total  costs  associated  with 
the  standards  will  have  relatively  little 
impact  on  the  total  cost  of  producing 
uranium  oxide. 

For  the  preceding  reasons,  I  certify 
that  this  rde  will  not  have  a  significant 
economic  impact  on  the  substantial 
nximber  of  small  entities. 


PART  61— [AMENDED] 

It  is  proposed  to  amend  Part  61  of 
Chapter  1  of  Title  40,  Subpart  W  of  the 
Code  of  Federal  Regulations  as  follows: 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  Secs.  101. 112, 114, 116,  301, 
Clean  Air  Act  as  amended  (42  U.S.C.  7401, 
7412,  7414,  7416,  7601). 

2.  Section  61.252  is  amended  by 
revising  paragraphs  (b)(1),  (c),  and  (e)(2) 
to  read  as  follows: 

§61.252  Standard. 
***** 

(b)  *  *  * 

(1)  As  soon  as  practical,  but  no  later 
than  December  31, 1989,  all  owners  who 
wish  to  build  new  tailings 
impoundments  shall  apply  to  the 
Administrator  for  approval  to  construct 
under  §  61.07.  The  Administrator  shall 
make  a  determination  to  grant  or  deny 
any  application  for  approval  in 
accordance  with  §  61.08,  except  that  the 


time  limitations  of  (a)  and  (d)  of  this 
section,  shall  not  apply. 

***** 

(c)  Owners  who  do  not  intend  to  build 
a  new  tailings  impoundment  must  certify 
to  the  Administrator  as  soon  as 
possible,  but  no  later  than  December  31, 
1989,  that  they  do  not  intend  to  build  a 
new  impoundment  at  the  mill  site. 
Owners  who  make  this  certification  will 
be  able  to  use  their  existing  tailings  piles 
for  the  deposition  of  new  tailings  or 
waste  water  associated  with  milling  and 
mining  activities  until  December  31, 

1992,  imless  they  receive  an  exception  or 
extension  form  the  Administrator  in 
accordance  with  paragraph  (d)  or  (e)  of 
this  section,  in  which  case  the  owner 
may  continue  to  use  the  existing  tailings 
piles  as  permitted  by  the  terms  of  the 
exception  or  extension. 
***** 

(e)  *  *  * 

(2)  The  owner  may  apply  for  an 
extension  at  any  time  up  to  1  year 
before  the  cease-use  date.  The 
Administrator  will  have  9  months  from 
December  31, 1989,  or  the  date  of 
application,  whichever  is  later,  to  grant, 
approve  with  conditions,  or  deny  the 
extension.  Subject  to  paragraph  (g)  of 
this  section,  no  extension  will  be 
granted  for  longer  than  5  years,  and  no 
extension  pursuant  to  paragraph  (e)(l)(i) 
of  this  section,  shall  be  granted  for  any 
period  longer  than  necessary  for  the 
owner  to  meet  applicable  paragraph  (b) 
requirements. 

***** 

[FR  Doc.  86-22189  Filed  10-3-88;  8:45  am] 
BILUNQ  CODE  •S60-S0-« 


Dated:  September  20, 1988. 
Lee  M.  Thomas, 
Administrator. 


